UNITED STATES BANKRUPTCY COURT - FILED
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UE BANARUPTCY COURT

ORDER DIST OF SOUTH CARDLINA

IN RE:
Marshall Field, Jr.,

Debtor.

Jeffrey B. Givens, Case No. 97-0549b

Adversary No. 97;8024
Ve

1998
Rs s

Plaintiff,
V.
Marshall Field, Jr..

Defendant.
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Before the court is plaintiff’s motion for suﬁmary judgment
regarding a pending adversary action to have a West Virginia
judgment, now indexed in South Carolina, declared non-
dischargeable.

Thig motion was heard on February 4, 1998, and is based
solely on the application of the doctrine of collaﬁeral estoppel
to foreclose relitigation of issues in this adversary which have
actually been litigated in this earlier West Virgiﬁia action.

Principles of collateral estoppel or issue praclugion apply
in dischargeability proceedings in bankruptcy and federal courts
must as a matter of full faith and credit apply thé forum state’s
law of cellateral estoppel when the ccurts of the étate from

which the judgment emerged would do so. Grogan v. _ Garner, 498

U.S. 279, 284 (1991); Todd v. Societe BIC, 9 F.3d 122 (7th Cir.
1593) .

The threshold question regarding this motion is whether in

O\



West Virginia a default judgment can be the foundaéion for the
application of the doctrine of ccllateral estoppel; The judgment
at issue here originated in West Virginia and is aidefault
judgment resulting from discovery abuses.

This court is of the belief that plaintiff’s énalysis of
Christian v. Sizemore, 407 S.E.2d 715 (W. VA, 1991£ is misplaced
as this case indicates that West Virginia isg one of those states
which still applies the principle of collateral es&oppel as get
forth in the Restatement of Judgments which is that default
judgments have no collateral estoppel effect. Restatement
(Second) of Judgments § 27 (e) 1982.

The plaintiff reads West Virginia law to afford
collateral estoppel when an individual had the prior opportunity
to litigate his or her claim and the defendant had! this
opportunity in this case. However, the plaintiff is only
partially correct. Under West Virginia law, the réquirement for
collateral estoppel is three fold: there must be é judgment
rendered on the merits; there must be an issue whiéh has been
actually liligated; Lhere must be a scenario in whﬁch the entity
against whom collateral estoppel is asserted has had a prior
opportunity to have its claim litigated. These requirements are
conjunctive not disjunctive.

The plaintiff fails to show that this action was actually
litigated. The law in West Virginia is as set forﬁh in Christian
and holds that default judgments cannct be affordeﬁ collateral
estoppel because these judgments have not been actbally

litigated. 407 S.E.2d at 715. Collateral estoppel is not



applicable in the casge before this court.
Now, therefore, it is
ORDERED that the plaintiff’s mction for summary judgment is

denied.

Columbia, South Carolina

This 1st day of June, 1%98.
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